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QUESTIONS PRESENTED 


I 
Whether appellant was denied due process of law under the 
Fifth Amendment as a result of the in-court identifications. 
a. Whether the confrontations herein were 
| go unnecessarily suggestive and conducive 
to irreparable mistaken identification that 
appellant was denied due process of law 
under the Fifth Amendment. 
b. Whether the subsequent eyewitness identi- 
fication testimony was a result of the 
illegal confrontations. 
lll 
Whether appellant was denied due process of law under the 


Fifth Amendment as a result of the above confrontations and the 


testimony indicating an identification of appellant at a confrontation. 


Ill. 
Whether the trial judge erred in allowing the presentation 
of the co-defendants confession in a form which implicated appellant 
and in failing to caution the jury that such a confession could only 


be used against the confessor, not against appellant. 


IV. 


Whether the trial judge erred in admitting the co- defendant's 
| 
a. Whether the co-defendant's confession was 
obtained during an unnecessary delay before 
: presentment of the co-defendant toa | 


commissioner in violation of Rule 5 a, | 
Federal Rules of Criminal Procedure. . 


confession. 


b. Whether the co-defendant intelligently and 
~ knowingly waived his right to remain 
silent. 


V. 


| 
Whether the trial judge erred in admitting the in-court 
and confrontation identifications of appellant as each were the 


- 


fruit of illegally obtained confession of co-defendant. 
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No. 21,427 


JIMMIE D. J. BRYSON, Appellant | 


UNITED STATES OF AMERICA, Appellee. | 


Appeal from the United States District 
Court for the District of Columbia 
JURISDICTIONAL STATEMENT 
This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered October 13, 
1967, convicting appellant of Robbery in violation of Title 22 
Section 2901 of the District of Columbia Code. : 


Appeal was noted November 14,1967, pursuant to Rule 37 


of the Federal Rules of Criminal Procedure. 


Jurisdiction of this Court is founded upon Title 28 


United States Code Section 1291. 7 | 


aoe 
REQUEST FOR JUDICIAL NOTICE 

Appellant respectfully requests that this Court take judicial 
notice of a part of the record of another criminal appeal now before 
this Court, No. 21,437 entitled, Bryson v. United States. One of the 
issues raised on appeal herein involves a "Mallory" question. This 
question stems from the events which occurred during the post-arrest 
custody of the co-defendant Frazier by the police on September 7 and 8 
in 1966. Whereas only a portion of the facts concerning those events 
exist in the record of the District Court under appeal herein, further 
relevant facts exist in the record of the District Court under appeal 
in No. 21,437. In that regard, the appellant directs this Court's 
attention to the testimony of Officer J. W. McGinnis at pages 20 to 26 
of the trial transcript in Appeal No. 21,437. Those pages of the 
transcript pertain to the facts surrounding the arrest of the co-defendant 
Frazier and include on page 24, the fact that Frazier had been 
interrogated initially by the police at the 13th Precinct before being 
transported to the Robbery Squad headquarters. Frazier's interrogation 


at the Robbery Squad was, therefore, his second interrogation while 


in custody and before presentment to a Commissioner. 
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STATEMENT OF THE CASE | 


Appellant, Jimmie D. J. Bryson, and the co-defendant, Eugene 
R. Frazier, were brought to trial before the United States District Court 
for the District of Columbia ina single proceeding commencing on July 6, 
1967. Appellant Bryson and the co-defendant Frazier were convicted of a 
robbery of the Meridian Market which occurred on August 24, 1966 
(Tr. 286). Appellant Bryson was sentenced to a term of 5 to 15 years. 

Louis I. Reznick (Tr. 146-180) and William Simpson (Sri 3%— 
199), co-owner and employee of the Meridian Market respectively, testified 
as to the robbery and provided an in-court identification of the appellant 
Bryson, as well as an identification of the co-defendant Fee Additionally, 
the witness Reznick testified to the effect that he identified appellant in the 
cell block (Tr. 158). The only other evidence employed against the 
appellant Bryson was the oral ponteesion of the Bon dcrenninnt Frazier. This 
confession implicated appellant Bryson in the crime. Frezier's confession 
was presented by the testimony of Detective Sergeant Robert T. Keahon of 
the Metropolitan Police Department Robbery Squad (Tr. 205-244), 

On Srntiontnon 7, 1966, after the confession of co-defendant 


Frazier, William Simpson confronted the co-defendant Frazier at the 


Robbery Squad and identified Frazier as one of those who committed the 
; | 


ah 


a - 


subject robbery (Tr. 87-88). Senpeon confronted only the co-defendant 
Frazier. A line-up was not provided (Tr. 33,110). Sometime, presumably 
. after this confrontation, Simpson was informed by the police that the 

co-defendant Frazier had confessed and had named the other party involved 

in the subject robbery (Tr. 110). Simpson conveyed this information to 

his employer, the other eyewitness, Louis I. Reznick (Tr. 103, 110). 
: On September 14, 1966, appellant Bryson was arrested, but 
for some unexplained reason, was not viewed by the eyewitnesses until 
one month later on October 14, 1966 (Tr. 88-89). At that time, perhaps 
the most suggestive possible type of confrontation between eyewitnesses 
and suspects was held wherein appellant Bryson and co-defendant Frazier 
were presented to the witnesses in the cell block at the D. C. Jail(Tr. 89) 
together and without the benefit of a lineup. This confrontation occurred at 
a time when both witnesses knew that co-defendant Frazier had Contescedt 
had implicated another, and after each of the witnesses had identified 
co-defendant Frazier; Simpson by a physical confrontation and Reznick by 
a pictorial confrontation. 

Before this prejudicial confrontation Simpson and Reznick had 

selected appellant Bryson from a group of five pictures (Tr. 109). At the 
time of this pictorial representation both eyewitnesses knew that co-defendant 


Frazier had confessed and had implicated another. While the record does 


indicate that, at least to the questionable year-old recollection of 


50 


Sergeant Keahon, the five photographs were of Negro males of approximately 
the same age and appearance as the appellant Bryson, the photographs were 


not available for review by the Court or the defense courisel (Tred) 


At the time of the trial, witness Reznick not only provided . 
an in-court identification of appellant Bryson, but also testified as to his 
identification of appellant Bryson at the time of the illegal confrontation 
in the cell block (Tr. 158). In response to the Government's inquiry as 
to whether witness Reznick was testifying from a recoliéction of what 
defendants looked like at the time of the robbery or from something that 
occurred later, witness Reznick responded "I can remember them very 
well. . . . I remember him well and I saw him in the cell block." (Tr. 158). 


Reznick's last-quoted statement was in reference to both 


appellant Bryson and co-defendant Frazier. It appears obvious that the 


switch from Plural to singular was not intended to limit his statement as to 
the confrontation in the cell block to only one of the defendants but was 
perhaps either an error of the court reporter or sae mis-phrasing 
by the witness. Certainly, Reznick viewed both aaaiet and co-defendant 
in the cell block and his previous statement referred to ac fact that he 
could remember them very well. : 

The Government failed to provide original and detailed 


| 
descriptions of the robbers of the type normally secured after such a 


| 
- 
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robbery. Reznick and Simpson each disclaimed alleged original 
descriptions of the two robbers which were offered by the Government 
CEr. E67, £68; 193, 194). 

Further, neither witness was able to state whether his in-court 
identification stemmed from the time of the robbery or from events wrich 
occurred after the robbery (Tr. 158, 191). In fact, witness Reznick 
expressly confirmed that his in-court identification stemmed from the 
illegal confrontation (Tr. 158). 

Before the jury, Sergeant Keahon testified that co-defendant 
Frazier confessed to the commission of the robbery at the Meridian 
Market (Tr. 216). In addition, Sergeant Keahon testified that co-defendant 
Frazier admitted that someone else was with him when the robbery was 
committed; thus raising the clear implication to the jury that that someone 
else was appellant Bryson (Tr. 216). There was clearly no necessity for 
the Government's deliberate solicitation of this damaging hearsay 
testimony. 

The co-defendant's involuntary confession was acquired as a 
result of the following events. Co-defendant Frazier was arrested on 
September 7, 1966 at approximately 4:15pm (Tr. 57-58) but was not 
brought before a Commissioner until 10:00 to 10:45 am the following day, 


September 8, some 18 hours after his arrest (Tr. 89-90). While in 


=% = | 


custody, the co-defendant Frazier was interrogated both at the 13th 
Precinct (Bryson Tr., No. 21437, 25) and the Robbery Squad at Police 
Headquarters. The arresting Officers Sandy and McGinnis took 
co-defendant Frazier to the 13th Precinct. Officer Sandy contacted 
Sergeant Keahon at about 4:30 pm. Sergeant Keahon potencies Officer 
Sandy to book the co-defendant Frazier for a robbery hold-up and to 
transport him to the Robbery Squad (Bryson Tr., No. 21437, 25 & 
Tr. 60). Co-defendant Frazier arrived at the Robbery Squad at about 
5:20 pm (Tr. 61, 207). | 

Co-defendant Frazier was interrogated at the 13th Precinct 
as to whether he had committed a particular crime. Co-defendant Frazier 


denied his guilt as to that crime. Officer McGinniss admitted that 


co-defendant Frazier was detained as the 13th Precinct! “either half an 
hour or 45 minutes" (Bryson, Tr. No. 21437, 24). i 

Sergeant Keahon, at approximately 5:30 pm, commenced an 
interrogation of co-defendant Frazier concerning a robbery at Mike's 
Carry Out (Tr. 70, 97, 98). Shortly thereafter co-defendant Frazier 
. indicated that he wanted to clear another person who had been arrested 
in relation to a robbery of a High's Store (Tr. 71). At the completion of 


the High's Store portion of the interrogation, Sergeant Keahon then 
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initiated a new interrogation into various other crimes (Tr. 98). At 
sometime around 5:45 pm, co-defendant Frazier admitted the commission 
of the robbery at 15th and Fuller Streets, N. W. (Tr. 82). Sergeant 
Keahon then consulted the robbery squad files and located a particular 
robbery near that location and initiated further interrogation of Frazier 
as to whether the market at 15th and Fuller Streets, N. W. was the 
Meridian Market (Tr. 75). Frazier admitted then that he had robbed 
the Meridian Market (Tr. 73, 74, and 99-100). Frazier at this time 
also implicated appellant Bryson in the robbery of the Meridian Market 
but noted that Bryson was not with him on all the robberies (Tr. 76). 
Before Frazier's confession as to the robbery of the Meridian 
Market and after an initiation of an interrogation by Sergeant Keahon, as 
to the commission of other crimes, Frazier stopped Sergeant Keahon 
from taking notes of his incriminating statements. At that time, 
Sergeant Keahon testified that Frazier stated, "Don't write anything down. 
I will tell you about this but I don't want you to write anything down." 
(Tr. 72) Later in the trial and before the jury, and in response toa 
question as to whether he had taken notes of the conversation with Frazier, 
Sergeant Keahon remarked, "He stated he didn't want to sign any 


statement and he wouldn't sign any statement and he didn't want me to 


— 


fate any notes. '(Tr. 225; see also Tr. 98) There is jothing in the record 
to indicate that Sergeant Keahon sought to explain to Frazier that an oral 
statement as well as a written statement could be soni acai him at the 
time of the trial. 


Thus, Frazier's confession was acquired at a second interrogation 


and at a second location of custody. Frazier's confession was also obtained 


after clear outward manifestations of a lock of understanding of his right 
to remain silent. | 


a 


RULE INVOLVED 


Federal Rules of Criminal Procedure 


Rule 5. Proceedings before the Commissioner 


(a) Appearance before the Commissioner. An 
officer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without a 
warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. 


aT 


STATEMENT OF POINTS 
Appellant Bryson was denied Due Process of law under the Fifth 
Amendment because the in-court identifications of appellant by 


the witnesses Reznick and Simpson stemmed from prior custodial 


confrontations which were unnecessarily suggestive and conducive 


to. irreparable mistaken identification. 


Appellant Bryson was deprived of Due Process of law under the 
Fifth Amendment becuase the witness Reznick testified as to his 


identification of the appellant at the time of the custodial 
confrontation with the appellant and that custodial confrontation 


was unnecessarily suggestive and conducive to irreparable 


mistaken identification. 


The trial judge erred in admitting the hearsay implication of 
appellant in the co-defendant Frazier's oral confession when such 


reference to the appellant could clearly have been deleted. 


The trial judge erred in admitting the hearsay testimony of the 
police officer as to the co-defendant Frazier's oral confession 


with its clear implication of the appellant without providing the 


28, pec eee: 
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time-honored cautionary statements to the jury to the effect that such 
hearsay evidence is to be limited only to a determination of the guilt 
or innocence of the declarant. 

The trial judge erred to the prejudice of appellant in admitting the 
testimony of the police officer as to the oral confession of the co- 
defendant Frazier as that oral confession was obtained illegally in 
violation of Rule 5 of the Federal Rules of Criminal Procedure. 

The trial judge erred to the prejudice of appellant in admitting the 
testimony of a police officer as to the oral confession made by the 
co-defendant Frazier because that confession was obtained without the 
co-defendant having intelligently or effectively exercised or waived 
his privilege against self-incrimination. 

The trial judge erred in admitting the in-court and confrontation 
identification of the appellant as these identifications were the 

direct result of the information obtained from the illegally obtained 


confession of the co-defendant. 


me oy 
SUMMARY OF ARGUMENT | 


Argument I 


| 

The in-court identifications of appellant Bryson by the 
witnesses Simpson and Reznick were not established by the porenmon 
as having stemmed from other than the custodial confrontations between 
the witnesses and appellant. These custodial confrontations were 
conducted in a manner so as to render them unnecessarily suggestive 
and conducive to irreparable mistaken identification. The in-court 
identifications of appellant were thus the "eruit of the spiserats tree”. 
Appellant was never provided the fairness of a lineup. Nestea was 
displayed to the witnesses with the co-defendant Frazier at a time when 
the witnesses possessed full knowledge that Frazier fad confessed! had 
implicated another, and after both witnesses had identified Frazier. 

Misinterpreting the law, the trial judge relied solely upon 
the fact that the witnesses had previously selected appears from a group 
of only five pictures as being conclusive of the issue of mrheter the 
in-court identifications stemmed from other than the iNegal confrontations 
to the disregard of all other evidence. Even the pictoria! identifications 


of the appellant were subject to a highly prejudicial environment as the 


witnesses knew of the co-defendant's confession and of his implication of 


Ena 


another when they viewed the photographs. All of the other evidence, 

which should have been weighed by the trial judge, clearly demonstrated 
the failure of the government to carry its burden of proving that the 

illegal in-court identifications stemmed from other than the illegal 


- confrontations. 


Argument II 
; Witness Reznick testified as to his identification of appellant 
Bryson at the time of the illegal confrontation. Reznick testified that he 
knew appellant very well because he had seen him in the cell block, 
thereby raising' the clear implication of a prior identification in the cell 
block. The jury could have reached no other conclusion as to the meaning 
of this testimony. This testimony differs from the in-court identifications 


; as there is no question as to whether the evidence presented stems from 


the illegal confrontation and is thus the "fruit of the poisonous tree". 


Argument III 

Unnecessarily and in violation of a previous promise to the 
court, the government solicited from its witness the fact that the 
co-defendant Frazier implicated another in his confession. This 


implication of appellant Bryson could easily have been avoided. Further, 


the trial judge failed to provide any of the time-honored cautionary 


7 PANO. § 


| 

| 
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| 

statements to the jury that the confession of the co-defendant Frazier 


i] 


could be used only as evidence to determine the guilt or innocence of 
the declarant Frazier and should not be used against Bryson. Rather, 
the trial judge directed the jury to consider all of the evidence in 


determining the guilt or innocence of both of the defendants Frazier and 


Bryson. 


Argument IV 


The confession of co-defendant Frazier was/involuntary as it 


was obtained during a period of unnecessary delay before bringing 


co-defendant Frazier before a commissioner and was thus in violation of 


Rule 5 (a) of the Federal Rules of Criminal Procedure. | Further, the 
confession was obtained without co-defendant Frazier having intelligently 
waived his right to remain silent. The entering of antan illegally obtained 
confession because of its unnecessarily prejudicial effect upon the nor- 
declarant Bryson provides basis for a reversal of the conviction of the 
appellant Bryson. : 

The co-defendant Frazier was coecssaeth delayed in being 
brought before a commissioner by his removal from the 13th Precinct 


after booking and interrogation to a second location of interrogation, the 


Robbery Squad at headquarters. The co-defendant Frazier clearly should 
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have been brought directly from the 13th Precinct to a commissioner. In 
addition, it became abundantly clear during the second interrogation that 
the co-defendant Frazier did not understand that an oral confession could 
be used against him. Once the police were placed on notice that the 
previous warnings as to his rights to remain silent were not understood, 
there arose an obligation on the part of the police to explain again the 


co-defendant's rights. 


Argument V 

But for the illegally obtained confession of the co-defendant, 
the identification witnesses would not have been directed to the appellant. 
Thus, the in-court identification of appellant and the testimony of the 
witness Reznick; as to his confrontation identification of appellant, are 
the "fruit of the poisonous tree". Clearly such fruit should not be 
admissible evidence against appellant and the court erred in permitting 


this evidence into the trial. 
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ARGUMENT I 


APPELLANT'S CONSTITUTIONAL RIGHTS: 
WERE VIOLATED BY THE 
IN-COURT IDENTIFICATIONS 


Appellant was denied the Due process of law guaranteed by 
the Fifth Amendment as the in-court identification of appellant by the 
witnesses Reznick and Simpson stemmed from prior custodial 
confrontations which were sina suggestive and conducive to 
irreparable mistaken identification. It is manifest by the record that 
the prosecution failed to establish by "clear and sone evidence" 
that the in-court identifications of appellant by the witnesses Simpson 


and Reznick were based upon observations other than the highly 
| 
prejudicial pre-trial confrontations. 


The co-appellants Bryson and Frazier simultaneously 


1 i 
were presented to the witnesses 2a in the cell block without the 


benefit of a lineup, at a time when both the witnesses knew that 


Frazier had confessed and had implicated the other party in the 


2/ 


robbery, — and after Frazier had been previously identified by 


1/ Transcript of the Proceedings before the United States District Court 

~ for the District of Columbia in United States of America v. Eugene R. 
Frazier and Jimmie D. J. Bryson, Criminal No. 1246-67 (hereinafter 
referred to as "Transcript"), p. 89. 

2/ Transcript, p. 110. 

~ “THE COURT: Now, at that time did you tell Reznick that Frazier 
had confessed and implicated Bryson? 
A  Idid not tell him. He already knew, Your Honor, because the 
day Frazier was arrested, we had the witness, Mr. Simpson, come 
down in person to the Robbery Squad office, and he viewed Frazier 
and identified him then." | 


= So 

both of the witnesses In Stovall v. Denno 4/, the United States 
Supreme Court confirmed the proposition that a confrontation 
between witnesses and a suspect for the purpose of identifying that 
Suspect as the perpetrator of a crime may be "so unnecessarily 
suggestive and conducive to irreparable mistaken identification 

, that he [is] denied due process of law"?! 

The in-court identifications of the appellant Bryson 
by the witnesses Simpson and Reznick flowed directly from these 
illegal confrontations and are, therefore, the "fruit of the 
poisonous tree"6/ 

The trial judge's erroneous conclusion as to this 

violation of appellant Bryson's right to due process of law under 


the Fifth Amendment stems from his misinterpretation of the 


law. From the colloquy between the trial judge and Mr. Cramer 


(beginning Tr. 103), it seems that the trial judge solved many of 
the inconveniences placed upon the government by the Supreme 


3/ Ptranscript pple 708. 

4/ 388U.S. 293, 18 L. Ed. 2d.1199, 87S. Ct. 1967 (1967). 

5/ 18 L. Ed. 2d at 1206 

6/ Wong Sun v. United States, 371 U.S. 471, 488, 9 L. Ed. 2d 441, 
83S. Ct. 407, 417, (1963). 


a1 One 
Court in Stovall v. Denno, supra, by concluding that any time a 


witness is capable of selecting a suspect from a mere five pictures./, 


an in-court identification of that suspect must stem from an independent 


origin other than a grossly suggestive confrontation following such a 


8 / 


pictorial identification—. The Supreme Court, however, in its 


9 / 


recent decisions in United States v. Wade— 


10/ 


, Gilbert v. California— ~ 


and Stovall v. Denno, supra, did not suggest such a solution. 


Rather, the Supreme Court specifically states that various factors 


" 


must be considered in determining whether © the evidence to which 


7/ Transcript, p. 109. _ | 
8/ Transcript, p. 105. | 
a "Mr. Cramer: If Mr. Reznick and Mr. Simpson, I 
believe, were allowed to crystallize their identification of 
the two defendants under an improper confrontation! -- and 
it never was a confrontation, incidentally, Your Honor -- 
The Court: You mean they can't identify them at the trial? 
Mr. Cramer: I respectfully submit that that is the law, 


Your Honor. ! 
The Court: If it is, the law is a complete ass.” 


p. 107, "The Court: If I hadn't knowa you before but you came 
into my house and held me up, and I looked throughia group of 
eleven photographs of young white men and I said: This is 
the boy that held me up; this is the one. Then I happened to 
see him in the cell block sometime after, even after I have 
known he has confessed or one of them has confessed, and Say, 
that is the man, then we have to turn him loose and let him 
run around the street?" | 
pp. 140, 249, Trial judge's further rulings as to the admissibility 
of the eye-witness testimony on page 249, the Government belatedly 
‘solicited a statement from the trial judge that his finding of lack of 
"taint" was based on all the evidence. The trial judge, however, 
does not indicate how he used "all the evidence". | 
9 / 388 U.S. 218, 18 L. Ed. 24 1149, 87S. Ct. 1926 (1967) 
10/ 388 U-S. 263, 18 LL. Ed. 2d 1178, 87S. Ct. 1951 (1967). 
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instant objection is made has been come at by exploitation of 

that illegality or instead by m ae sufficiently distinguishable 

to be purged of the primary taint". The Court then sets forth 
11/ 


a serics of such factors by way of example-—— 


1. "the prior opportunity to observe the alleged 
- ° | TA ST On 
criminal act , 


3. "any identification prior to line-up of another person", 


4.\ "the identification by picture of the defendani prior to 
line-up", 


5. "failure to identify the defendant on a prior occasion", 


6. "the lapse of time between the alleged act and the 


line-up identification", 


7.: "It is also relevant to consider those facts which, 
despite the absence of counsel, are disclosed concerning the 
conduct of the line-up . (Emphasis added) 

Logically, the Supreme Court, in setting forth a series 

of such factors, did not intend that the proof of but one of those factors 
would be wholly controlling of the issue to the disregard of other 


factors. 


1i/ 18 L. Ed. 2d at 1165. 
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Further, it is abundantly clear from the record that had the 


trial judge fully considered and weighed all of the factors, he could 


have reached no other conclusion than that the in-court identifications 
a | 
| 


by the witnesses were "tainted". Manifestly the government not only 
| 


failed to carry its burden of establishing an independent origin for the 
in-court identification by "clear and convincing evidence", the 

| 
government could not even establish by some lesser burden of proof that 


| 
even one of the factors expressed by the Supreme Court supported its 


assertion of an origin of the in-court identifications independent of the 
| 


highly suggestive confrontations. | 


A. The Conduct of the Show-up Was 
Grossly Suggestive and 
Unquestionably Conducive to 
Irreparable Mistaken Identity | 


Appellant was not only denied the benefit of 4 lineup but was 


even denied the degree of suggestion afforded by a one-man show-up. 
| ! 12/ 
Appellant Bryson was presented to the witnesses with Frazier. Such 


a combined show-up must in and of itself be inexcusably suggestive as 
| 


i 


12/ Transcript, p. 89. 
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certainly a positive identification of one so shown would surely suggest 
that the other was also guilty. But to carry this already gross situation 
one step further, the witnesses knew Frazier had ey knew 
he had named his eee and the witnesses had already identified 
ee At this point, the suggestive nature of this confrontation 
would even seem to exceed that situation where the police tell a witness 
that "that is the man who did it, can you identify him?' How could 
appellant have possibly been fairly identified later in court when such a 
confrontation would have so clearly imprinted the appellant's image in 
the minds of the witnesses? Logically, can such a suggestion of guilt 
ever be dissipated to a degree that a witness at a trial testifies from 
other than an image obtained at the illegal confrontation? 

It is!respectfully submitted that this confrontation at 
the cell block was so highly suggestive and conducive to irreparable 


mistaken identification that it would be completely impossible for 


the government to establish by clear and convincing evidence that the 


13/ See note 2, supra. 


14/ See note 2, supra. 
15/ Transcript, pp. 87, 108. 
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— yy = 
in-court identifications were based on observations of the appellant 
other than this confrontation. ! 
To further compound the injustice of this confrontation, 
the confrontation was inexcusably delayed for a full month after the 


16/ | 
arrest of the appellant until October 14, 1968.— There was a lapse 


of time approaching two months from the commission of the robbery in 


question to the confrontation. The minds of the witnesses, so dulled 
by this lapse of time, were receptive to the obvious suggestion inherent 
| 


in the confrontation. 


i 


B. The Witnesses Did Not State That 

Their In-Court Recollection of the 
Appellant Stemmed from Other | 
Than the Illegal Cell Block 
Confrontations | 

i 

The witness Reznick in response to a government 
question appears to attribute his ability to identify the | 


appellant at the trial to his viewing ofthe appellant at the time 


16/ Transcript, p. 89. 


Oa 
7/ 


of the illegal confrontation. 22 Similarly, the witness Simpson merely 


testified that he remembered appellant at the time of the triall8! 


Simpson, however, did not testify as to why he remembered appellant 
and was able to'identify appellant at the trial. At the time of the 
trial almost one year after the crime, Simpson very reasonably could 
| have remembered appellant only from the cell block confrontations. 
. Further, Simpson's testimony as to whether he even saw 
anyone other than Frazier at the time of the crime is contradictory 


: and somewhat confusing. In one place, he stated he saw a second 


17/ wor eae pp. 157, 158, 
Mr. Reznick -- 
Yes, sir. 
-- is your recognition of these two men, your picking them 
out here today -- 
WiCSoaSEl-. 
-- is that based upon a recollection of what they looked like 
or is it as you remember it at the time of the robbery or of 
something that may have happened since? 
A I can remember them very well. 
Q You can do what? 
A I remember him well and I saw him in the cell block." 
£S/)Eranscript..p- 292, 
eae Is your ability to pick them out today because you 
rernember now today what they looked like? 
A Yes, sir." 


OF OHrfb 


yy = 


fellow, other than Frazier, who had a gun in his hand. rae Under 


cross examination, however, Simpson stated that, "I didn't see 


but one walk to the store, I was behind the meat counter, and IJ 
20] | 
asked him could I help him, I didn't see Frazier". Reznick, 


however, testified that Frazier was the one who went back to the 
meat counter. It appears that Simpson may have only seen one 
man, the one by the meat counter. Simpson may not have even 


seen the second man who is alleged to be the appellant. | 


C. The Witnesses Did Not Have a 
Good Opportunity to View the 
Person Identified as Appellant 


In determining whether an in-court identification 


stems from other than an invalid confrontation, the Supreme Court 
| 

states that it is material to consider the opportunity of the 

witnesses to observe the party committing the cng The 

witnesses testified that the person identified as appellast, Bryson, 


i 
\ 
| 
| 
| 


19/ Transcript, p. 188. | 
20/ Transcript, p. 197. | 
21/ United States v. Wade, supra, at 18 L.Ed. 2d 1165. 
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Sy 
wore dark sun ‘glasses and brown hat. The crime could have 
taken only a minute or so to complete. The witnesses were 
victims and necessarily nervous and upset. All of these factors 


clearly point to the fact that the witnesses did. not have a good 


opportunity to observe that party identified as Bryson. 


D. The Pictorial Presentations to 
the Witnesses Were in Themselves 
Highly Suggestive and Conducive 
to Irreparable Mistaken Identification 


23/ 
When the government presented a mere five __ pictures 


to the witnesses Reznick and Simpson to solicit an identification of 


22] Transcript, pp. 169, 170, and 193. 

23/ Eye-witness Identification in Criminal Cases, Wall, 1965, 

~ _p. 77. “How many photos should be included in the group 
which is shown to the witness? In England, the usual 
number isieight or ten-~’, and this number may be the 
minimum required by police regulations==’. English judges 
have been known to comment unfavorably, esr summing up 
to the jury, upon the showing of merely six.42/ In Paris, 
the number shown ranges from fifteen to twenty. 43 
Obviously, there is no magic number here, but the number 
should be large enough to present a fair test of the witnesses 
ability to make an identification. 44/" 
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appellant, both these witnesses were fully appraised that (1) Frazier 


had confessed and (2) Frazier had named his accomplice2#/ Thus, 


| 
a reasonable man would have assumed that one of the mere five 
— 


pictures was of that accomplice named by Frazier. What a burden 


this relieved from the witnesses. It was then only necessary for 
them to select that picture which most closely resembled Ine man 
| 

who came to the store with Frazicr. Under such circumstances, 
perhaps a witness need only concern himself with the similarity 
of a single facial feature. Certainly, in no sense, can suth a 
pictorial identification be deemed positive and certainly not in 
and of itself controlling of the question of origin of the econ 
identifications. | 

In regard to the pictorial presentation, it is aise noted 
that the prosecution was unable to prove the nature of the pictures 
shown to the witnesses. It seems that the police kept no sone as 


to the group of pictures from which the witnesses Reznick and 


Simpson selected the picture of the appellant. At best, the testimony 


| 
24] See note 2, supra. 
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showed that the police provided a mere five pictures, all of 
Negro males, who were approximatcly of the same age group 


25/ 


and of similar appearance.—' Hopefully, we can believe that the 


officer testifying remembered accurately this particular pictorial ; 
presentation. Certainly Negro males like those of any race and 

even of the same age group can be vastly different in appearance. 
Perhaps appellant Bryson was the only person in the group of 
pictures who possessed that particular facial feature on which 

the witnesses relied in making their identification. Further, pictures 
of an individual do not always properly capture the appearance of 

that individual. Did this picture actually look like Bryson? 

Any time the police hand a set of pictures to a witness, 
the witness can reasonably assume that the police have some 
suspicion that one of the pictures may represent a guilty party. 
Perhaps that degree of suggestion cannot be avoided. But isn't it 
far more suggestive when the witnesses know that one of the guilty 
parties has been apprehended, has confessed, has been identified by 
the witnesses, and has implicated another party as his accomplice. 


25/ Transcript, p. 111. 
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Ek. Government Failed to Show Similarity 
Between the Defendants and 
Initial Descriptions Given. by 
the Witnesses 


i 
| 
| 
| 
' 
| 
| 


The government completely failed in its attempt to 


show that the witnesses had given the police an identification of 


the persons committing the crime which coincided with the physical 
| 
characteristics of the appellant Bryson. Initial descriptions and 


their relationship to the defendants is a factor set forth by the 


Supreme Court to be utilized in determining the origin of in-court 
identifications. as i 
In fact, both witnesses disclaimed the descupuon offered 
by the government as having originated from the dees 

| 


Further, even if the witnesses had not disclaimed these identifications, 


| - 
they were too general to be of any value in supporting the prosecution's 


position that the in-court identification stemmed from other than the 


H 
| 
i 


illegal confrontation. 


' 
' 
| 
| 
1 


26/ United States v. Wade, supra, at 18 L.Ed. 2d 1165. 


27/ Transcript, pp. 169 and 194. 
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F. All the Evidence Points to the Fact 
That the In-Court Identification 
Stemmed Directly from 
the Improper Confrontation 

The government simply failed in all eae to carry 
its burden of showing by "clear and convincing evidence" that the 
in-court identifications stemmed from something other than the 
illegal confrontations. When all of the factors leading to the in-court 
identification of appellant Bryson are considered and weighed, as is 
required by the Supreme Court's decision in Stovall v. Denno, supra, 
not only is it manifest that the government failed to present such 
“clear and convincing evidence", but it is blatantly clear that there 
is, in fact, little or no evidence at all tending to prove such an 
independent origin. In fact, all of the evidence and all of the steps 
taken by the government in the handling of the witnesses, Simpson and 
Reznick, clearly indicate that the identification of the appellant Bryson 
as Frazier's accomplice was grossly suggested to the witnesses. 
It is inconceivable, therefore, to assume that the trial judge considered 


all of these factors in reaching his conclusion. 
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It seems far more reasonable to assume that the trial 
judge concluded as a matter of law that the identification of the appellant 


Bryson from the mere five photographs presented to the witnesses 
Err’ | 


was in and of itself sufficient to establish an origin of the in-court 
| 
identifications other than the confrontations, irrespective of all 


other factors involved. Appellant respectfully submits that such an 


| 
evaluation by the trial judge is totally improper. If the:trial judge 


did not so misinterpret the law, he simply misapplied the facts and 


committed error which was extremely prejudicial to appellant. 


G. The Confrontation Between the 
Appellant Bryson and the Witnesses 
in the Cell Block Clearly Denied | 
the Appellant Bryson the Due Process of Law 
Guaranteed by the Fifth Amendment | 


It is abundantly clear from the facts that the confrontations 


were unnecessarily suggestive to a point well beyond even that degree 


of suggestion given by a one-man show-up. Certainly one-man show-ups 


have been widely condemned. 


— <= 


28 / 
As noted by the Supreme Court: _ 


"A major factor contributing to the high incidence 
of miscarriage of justice from mistaken identification has 
been the degree of suggestion inherent in the manner in 
which the prosecution presents the suspect to witnesses 
for pretrial identification. A commentator has observed 
that 'the influence of improper suggestion upon identifying 
witnesses probably accounts for more miscarriages of 
justice than any other single factor--perhaps it is 
responsible for more such errors than all other factors 
combined.' Wall Eyewitness Identification in Criminal 
Cases 26." 


This Court in the recent case of Roosevelt Wright, Jr. v 
United see concluded that where a lineup is not held and a witness 
views a single suspect, after the suggestion of his guilt by seeing the 
car used by the guilty party parked outside the police station before 


their viewing there are ". 


. conditions auguring the possibility that 
the limits set by the demands of due process were exceeded..." 


Certainly if there is a degree of suggestion in the factual pattern of 


Roosevelt Wright, Jr. v. United States, supra, that exceeds the limits 


set by the demands of due process, then there can be no question of 
what the facts present on this record indicate a clear transgression of 
those limits. 

28 / United States v. Wade, supra, 18 L.Ed. 2d at 1158. 


35). No. 20, 153 decided January 31, 1968, in the United States Court of 
Appeals for the District of Columbia Circuit. 
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In Roosevelt Wright, Jr. v. United States, supra, the 
| 
witness had a suggestion that the guilty party was the party being held 
by the police, in view of the presence of the automobile outside the 


station house. In the case at bar, an extremely strong suggestion that 
the appellant Bryson was the guilty party was raised in the minds of 
| 


; the witnesses as they knew Frazier had confessed, they knew Frazier 


had implicated his accomplice and further, they had already identified 
30/ 


eaceeiiae | 
Frazier as one of the men involved. 


— Compare, then, the situation in Roosevelt Wright, ILEONG 
United States, supra, where the witness viewed a room fall of people 
and then pointed out the suspect to the situation where te suspects, 
r one of whom has confessed and has already been identified by the 

| 


witnesses, are brought into a cell block with no indication that others 


were anywhere around and the witnesses are asked to identify these 


- 


, two men standing together. It is difficult to conceive of a more 


suggestive situation than that presented in this case. Guilt by association 
| 
seems applicable. 


i 


30/ Transcript, pp. 87, 108, and 110. 
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While a show-up has been characterized as "the most 
grossly suggestive identification procedure now or ever used by the 
police’S1/ it would seem that the government in the case at bar 
has developed a new device to replace the previous, most grossly 
suggestive identification procedure. The procedure employed for 
presenting the appcllants Frazier and Bryson to the witnesses 
includes factors which simply are not present in a one-man show-up. 
Factors which tended to further suggest to the witnesses that 
appellant Bryson was, in fact, the guilty party. Ifa witness can 
positively identify one man from a two-man show-up, it would 
surely tend to erase doubts a witness may have as to his ability 
to positively identify the other man. The suggestion of guilt by 
association in such a situation is simply too strong. 

As the defendant Bryson was presented to the witnesses 
in a manner fan more suggestive than even a one-man show-up, it is 
inconceivable that the limits set by the demands of due process have 


not been exceeded. Further, as the government thoroughly failed 


31/ Wall, Eye-witness Identification in Criminal Cases, p. 28. 
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in its burden to show by clear and convincing evidence that the in-court 
| 
| 
identifications stemmed from other than the confrontations, the 
in-court identifications must be said to have flowed frorh the violation 


| 
of due process attendant the confrontations. The in-court identifications, 


therefore, of appellant Bryson were the "fruit of the poisonous tree" 


grown from the confrontations in the cell block. 


ARGUMENT I 


APPELLANT'S CONSTITUTIONAL RIGHTS 

WERE VIOLATED BY ! 
WITNESSES' TESTIMONY AS TO 

IDENTIFICATION AT THE TIME OF 
THE INVALID CONFRONTATION 


i 
| 


The witness Reznick stated to the jury that he saw the 
32/ 
defendants in the cell block. The only reasonable implication the 


jury could have drawn from this statement was that Mr. Reznick 


32/7 Transcript, p. 158. 

Toe A -+is that based upon a recollection of what they looked like 
or is it as you remember it at the time of the robbery or 
of something that may have happened since? 

A I can remember them very well. 
Q You can do what? 
A I remember him well and I saw him in the cell block." 


—EsGa 
identified these defendants when in the cell block. If the witness 
Reznick had not identified the defendants in the cell block, the 
government certainly would not have tried these defendants nor 
would they have placed Mr. Reznick on the stand and employed him 
as an identification witness. It, therefore, appears thatthe jury 
was, by Mr. Reznick's statement made in response to the 
government's question, led to a belief that Mr. Reznick identified 
the defendants in the cell block. 
This testimony of the witness, Reznick, is subject to 
a per se exclusionary rule. The government may not even seek 
to show an independent origin for such testimony. As stated by the 
Supreme Court in Gilbert v. California, supra, 
"Quite different considerations are involved as to 

the admission of the testimony of the manager of the 

apartment house at the guilt phase and of the eight witnesses 

at the penalty stage that they identified Gilbert at the 

lineup. That testimony is the direct result of the illegal 

lineup “come at by exploitation of [the primary] illegality." 

Wong Sun v. United States, 371 U.S. 471, 488, 9 L. Ed. 2d 

441, 455, 83S. Ct. 407. The State is therefore not 

entitled to an opportunity to show that that testimony had an 

independent source. Only a per se exclusionary rule as to 

such testimony can be an effective sanction to assure that 

law enforcement authorities will respect the accused's 


constitutional right to the presence of his counsel at the 
critical lineup.'""18 L. Ed. 2d at 1186. 
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The trial judge clearly erred in permitting this testimony 
| 
of the witness Reznick to be admitted in evidence and in instructing 


the jury to consider all the evidence presented in reaching its 
conclusion of guilt or innocence as to the appcllant Bryson. 


Clearly, the confrontation of the witness Reznick and the appellant 
Bryson was in violation of Bryson's right to due process as previously 
discussed. Reznick's aforedescribed testimony stemmed directly 


from that illegal confrontation. 


ARGUMENT III : 
THE DISTRICT COURT ERREDIN | 
THE MANNER IN WHICH IT ADMITTED | 
THE CO-DEFENDANT'S CONFESSION | 

| 


The trial judge erred both in permitting the government 


| 
to present co-defendant Frazier's confession in such a manner as to 


i 


implicate appellant Bryson and in failing to provide the time- 
honored custom of cautioning the jury that such a confession is 
evidence only against the confessor. This Court noted in Jones v. 


33 / | 
United States _ that the Supreme Court had previously developed 


337 119 U. S. App. D. C. 284, 243 F.2d 863, 867 (D.C. Cir., 1964) 
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“sor 


the ground rules for reducing the recognized Preyrcscral effects 
of the admission into evidence of a confession of one co-defendant 
when such a confession was clearly inadmissible hearsay as to 
the other co-defendant:34/ 


"In 1957 the Supreme Court sustained a 
co-defendant"s conviction where (1) the confession 
was admissible against the confessor, (2) it was 
impractical to delete references to the co-defendant, 
(3) there was enough other evidence against him to 
sustain his conviction, and (4) the time-honored 
admonition to the jury was clearly and repeatedly 
given." 342 F. 2d at 867. 


34/ Delli Paoli v: United States, 352 U.S. 232, 1 L. Ed. 2d 278, 


77S. Ct. 294 (1957). 

"Relevant declarations or admissions of a conspirator 
made in the absence of the co-conspirator, and not in 
furtherance of the conspiracy, may be admissible ina 
trial for conspiracy as against the declarant to prove the 
declarant's participation therein. The court must be careful 
at the time of the admission and by its instructions to make 
it clear that the evidence is limited as against the declarant 
only. Therefore, when the trial court admits against all of 
the conspirators a relevant declaration of one of the conspirators 
after the conspiracy has ended, without limiting it to the 
declarant, it violates the rule laid down in Krulewitch. Such 
declaration is inadmissible as to all but the declarant." 
1L. Ed. 2d at 283. 


390 


As stated by the Supreme Court, such inadmissible 
hearsay as against one co-defendant should be accepted only with 
|! 
a high degree of caution and the court must be careful both at the 


time of the admission and of its instructions to make clear that 


| 
the evidence is limited only to the declarant. The trial judge 


failed at both occasions to so advise the jury as to the manner in 
which they might use the admissions of the co-defendant Frazier. 


In fact, the jury was advised that they should consider all of the 


evidence presented in making its determination as to the guilt or 
35/ | 
innocence of both of the defendants.— 


It is true that the government's witness, Sergeant 
| 
35/ Transcript, p. 274 "In determining whether the Government 
~ has established the charges against the Defendants beyond a 
reasonable doubt, you will consider and weigh the testimony 
of all the witnesses who have testified before you and all the 
circumstances concerning which testimony has been introduced" 
: | 
Transcript, p. 276 "But if after such impartial comparison and 
consideration of all the evidence, and giving due consideration 
to the presumption of innocence which attaches to the defendants, 
you can truthfully say that you have an abiding conviction of the 
defendants' guilt, such as you would not hesitate to act upon in 
the more weighty and important matters relating to your 
personal affairs, then you have no reasonable doubt." 


| 
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Keahon, did not use the appellant Bryson's name in describing the 
admissions or confession of the co-defendant Frazier. However, 
the prosecutor in violation of his promise to the court not to implicate 
the appcllant Bryson, and in a totally unnecessary fashion, asked 


Sergeant Keahon, "Did he state whether or not someone else was with 
36/ 
him when he did that?” 


This Court, however, has recognized that the prejudice 
effected against a co-defendant by the admission of otherwise 


inadmissible hearsay as against that co-defendant is not avoided 


36/7 Transcript, p. 216 
aa "THE WITNESS: He stated that he participated in holding 
that market up. 
"THE COURT: Did he bring that up or did you bring it 
up or did somebody else bring it up? 
"THE WITNESS: He brought it up. 
"THE COURT: Go ahead. 
"BY MR. HITZ: 
"Q 'Was that as a result of a question that you asked him 
that he brought it up? 
"A No, sir. 
"Q Did he state when or about when he engaged in the 
holding up of the market? 
"A All he could say, it was a short time ago. He did 
not know the date or the exact date. 
"Q Answer this question yes or no, please, sir. Did 
he state whether or not someone else was with him when he did 
that? 
"A Yes, sir, he did." 


by a mere deletion of his name. 


=$ 4 | 


The implication that the other 


co-defendant was named is much too strong where both defendants 


are 'on trial before the same jury, at the same time, charged with 


the same crime, and with other evidence in the case connecting 


the co-defendants in the commission of the crime".— 


circumstance, this Court stated... 


Greenwell v. United States, 119 U.S. App. D.C. a3, 336 F. 2d 
Git 962969 D: CauCirs064).- 
11530 cS. App.) DiC. 00) olen 20 2a) eCr. Cir., 1963) 
See also Oliver v. United States, 118 U.S. App. D. Ch 02s 
335 F. 2d. 724 (D.C. Cir. , 1964). 


37/ 


38/ 


In such a 


| 

.it is difficult to believe that the jury 
was unable to devine who that ‘anonymous 
nobody' referred to in the confession was, 
Stein v. New York, 346 U.S. 156, 194, 
76S. Ct. 1077, 97 L. Ed. 1522 (1953) 
Even had not a witness inadvertently 
mentioned Greenwell's name once in 
reciting Seals' confession, as did occur, 
the jury could well have understood that 
the person incriminated in Seals' | 
admissions was the other defendant; 
sitting next to him." 336 F. 2d at 969. 


7 38 
This Court further noted in Kramer v. United States—— 


| 
"When deletion of hearsay reference to 
a co-defendant is feasible, an tasteaction 


by the court that the jury disregard the 


reference is not an adequate substitition for 


(continued on next page) 
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(continued from preceeding page) 

deletion, and it is preferable to avoid 

altogether the risk that the jury will 

be unable to put out of mind damaging 

evidence it has heard from the witness 

stand." 317 F. 2d at 114. 

In the case at bar, there was clearly no valid reason 
for the prosecution having solicited this damaging hearsay 
evidence as to defendant Bryson from its witness. Certainly, 
the witness could have testified as to the confession of the 
co-defendant Frazier without, in any way, stating that Frazier 
admitted someone else was with him thereby giving the clear 
implication to the jury that that someone else was the appellant 
Bryson and Frazier had identified Bryson to the police. 

Thus, in view of the ground rules developed for the 
admission of a co-defendant's confession in that situation, where 
the government has chosen totry two defendants before the 
same jury, the trial judge clearly erred to the prejudice of 
appellant. There was clearly prejudicial error both in admitting 


Sergeant Keahon's statement implicating Bryson and in the failure 


of the trial judge to take the proper cautionary steps to insure that 


43 


the jury would not be misled and use the confession of Frazier 


to determine the guilt or innocence of the appellant Bryson. 
In light of the previous cases in this Court and elsewhere, this 


issue alone necessitates a reversal. 


ARGUMENT IV | 
| 
CO-DEFENDANT FRAZIER'S CONFESSION 
WAS INVOLUNTARY AND ADMISSION 
INTO EVIDENCE IS REVERSIBLE 
ERROR TO THE CONVICTION OF 
APPELLANT BRYSON 


The confession of the co-defendant Frazier was 


involuntary under Miranda v. Arizona — 39 / Mallory v. United States40/, 


and others. The trial court erred in ruling that Frazier's confession 


was voluntary21/. / i 


| 
In view of the decisions of this Court, in Greenwell v. 
| 


42/ 


United States—’and Jones v. United States=” 43/ the admission ofa 


confession, inadmissible as to the declarant is reversible error as 


to declarant,even if the names of the co-defendants were omitted from 
| 
the confession,as well as declarant's co-defendants. Thus, the 


admission of Frazier's confession was reversible error as to 


appellant Bryson. 


397 384 U.S. 436, 16 L. Ed. 2d, 694, 86S. Ct. 1602 (1966) 
40/0 935400 nS 5 449 do dn 2d Ton iS Ce eee (2854. 
41/ Transcript, p. 139. 

4o(e 119 eS eApp: D-C. 432) 336re 2di062 (DAC. Cirk, 1964) 
43/ 119 U.S. App. D.C. 284, 342 F. 2d 863 (D.C. Cir., 1964) 
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The Supreme Court in Anderson v. United States sl in 

setting aside the convictions of all of the co-defendants because of the 
.admission of the illegally obtained confessions of some of the co- 
defendants, notied that the trial judge did not instruct the jury to use 
the confessions only for determining guilt and innocence of the 
declarants. The trial judge herein instructed the jury to consider all 
of the evidenceiin determining the guilt or innocence of both of the 
co-defendants Frazier and Bryson45/ 

The confession of the co-defendant Frazier was involuntary 
because: 

1. Before Frazier's confession, he lacked sufficient 
understanding of his Fifth Amendment rights to properly make a 
knowing and intelligent waiver of such rights. Such an understanding 
being clearly required by the Supreme Court's decision in Miranda v. 
Arizona, supra;.and 

2. The presentment of the co-defendant Frazier to a 
Commissioner'was unreasonably delayed by the second interrogation 
at the Robbery Squad and his confession resulted from that unreasonable 


delay. 


44/ 318U.S.'350, 87 L. Ed. 829, 63S. Ct. 599 (1943) 


45/ See note 33, supra. 
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A, FRAZIER CLEARLY DID NOT 
UNDERSTAND HIS FIFTH AMENDMENT 
RIGHTS PRIOR TO MAKING | 

HIS ORAL ADMISSIONS OF GUILT | 


The prosecution failed to fulfill its "heavy burden" of 
demonstrating that the co-defendant Frazier enone and intelligently 
waived his privilege against self-incrimination. Rather, the record 
strongly indicates that Frazier was not aware of the extent of his 
rights prior to his admissions. Thus, since Frazier was not 
afforded "adequate safeguards to protect [his] sEeBot Fifth Amendment 
rights", his admissions were Constitutionally involuntary and should 
have been excluded. : 


The Supreme Court of the United States, in Miranda v. 


Arizona, supra, has ruled unequivocally that confessions or admissions 


! 


| 
are not constitutionally voluntary unless accompanied by "adequate 


safeguards to protect precious Fifth Amendment rights .46/ One of the 
safeguards required by Miranda is that tle accused be aware of his 
Fifth Amendment rights so that he can intelligently and knowingly 
choose whether to exercise or waive his privilege. It has long been 
recognized by this court that, when a waiver of Fifth Amendment 


| 
rights is made, the same must be informed and intelligent. Thus, in 


46/ 3840U.S. at 457, 16 L. Ed. 2d at 713. 


| 
| 


\ 


‘(= = — 


- 46 - 

Wood v. United States, 4”/ this Court stated: 

"..waiver of the privilege 

{against self-incrimination] 

must be informed and 

intelligent. There can be no 

waiver if the defendants do 

not know their rights." 

P25 Ee 2anextcibe 

Miranda deals primarily with objective standards. That 
is to say, usually the exact state of mind of the accused cannot be 
completely determined and, therefore, formal warnings as to the 
right to remain silent are generally recognized as sufficient. On the 
other hand, it is belicved manifest that Miranda was not intended to 
exclude those persons who even, after being formally advised of their 
rights, were still not actually made aware and exhibited their lack 
of awareness. 
This was the problem faced by the court in Logner v., 

State of North Carolina48/There the accused exhibited outward 
manifestation demonstrating a lack of understanding of his rights. 
Even though the police had administered the proper warnings as to 
the accused's rights, the court found the confession involuntary. 


Accused had not intelligently been warned of his rights. 49/ 


SUE EOLS Apps 2 Capa TEE 2S bcd 20D (DC Crire. O42) 

48/ 260 F. Supp. 970(M.D.N.C., 1966) 

49/ The accused in Logner v. State of North Carolina was intoxicated 

"and indicated his lack of understanding of the warnings by the 
statement, "I can tell you anything I want to. You still have to 
prove it." 3 


wa 


Co-defendant Frazier was formally warned that anything 
he said could be used against him. However, before he made any 
incriminating statements, he insisted that written one be kept. 20/ 
It is inconsistent to infer anything from that statement other than that 

| 


Frazier erroncously believed that oral statements could not be used 
against him. If he recognized that oral statements could be used as 
well as written statements, then why would he have refused to permit 
the officer permission to take written notes. It would nee been 
fruitless. Thus, it must be inferred that Frazier believed that his 

| 
oral statements could not be used. Further, the interrogating officer 
was by Frazier's remarks placed on notice of Seciechs aioe 
of his rights and should have made absolutely sure that es fully 
understood that oral statements were as damning as ee statements. 


Manifestly, if Frazier believed (as the record infers) 


that his oral statements could not be used against him, then he was 


exercising his Fifth Amendment privilege by insisting that no 
written notes be kept. Therefore, it was incumbent upon the 


interrogator to warn Frazier that he was entertaining an! erroneous 


50/ Transcript, p. 72 (Testimony by Officer Keahon) "at the 
~ beginning of his admission, I started to write notes, and he 
[Frazier] stopped me and said: Don't write anything down. 
I will tell you about this bit I don't want you to write anything 
down. " | 
Transcript, p. 225 (Testimony by Officer Keahon)' "He stated 
he didn't want to sign any statement and he wouldn't sign any 


statement and he didn't want me to take any notes." 


=49— 
belief, particularly since such a warning is so simply given. 
In this regard, it is stated in Miranda, that: - 


"The Fifth Amendment privilege is so 
fundamental to our system of constitutional 
rule and the expedient of giving an adequate 
warning as to the availability of the privilege 
so simple, we will not pause to inquire in 
individual cases whether the defendant was 
aware of his rights without a warning being 
given. Assessments of the knowledge the 
defendant possessed, based on information 
as to his age, education, intelligence, or 
prior contact with authorities, can never be 
more than speculation; a warning is a clear cut 
fact. More important, whatever the background 
of the person interrogated, a warning at the 
time of the interrogation is indispensable to 
overcome its pressures and to insure that 
the individual knows he is freeto exercise 
the privilege at that point in time." 384 U.S. 
at 468, 16 L. Ed. 2d at 720. 


Thus, the court recognizes that the simplicity of the warning and its 
fundamental need outweigh any reasons for not giving a warning any 
time the slightest doubt arises as to whether or not the accused is 
properly informed. In the present case, the facts establish more 
than a slight doubt. 

Even assuming, for the sake of argument, that it could not 
be positively inferred from Frag ier's statements that he was not fully 
aware of his rights, his statements at least carry sufficient weight 
to balance the inferences set up by the initial warnings that he was 


fully aware. Thus, the prosecution has not fulfilled the "heavy burden" 
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| 
of proof required by Escobedo v. Minois2!/ ; as well as by Miranda, 
"If the interrogation continues without 
the presence of an attorney anda State- 
ment is taken, a heavy burden rests on 


the government to demonstrate that the 
defendant knowingly and intelligently 


waived his privilege against self-incrimination. ... 


384 U.S. at 475, 16 L. Ed. 2d at 724 
(Emphasis added) 


| 
At best, the evidence presented by the prosecution leads one to the 


firm conclusion that Frazier may or may not have been fully aware 
| 


of his Fifth Amendment rights. That is to say, the evidence presented 


proves that Frazier probably, or at least possibly believed that his 
oral statements could not be used against him. In either case, the 


prosecution has not fulfilled their burden of proof on the issue and 


hence, the court erred in determining the admissions to be voluntary. 


Therefore, the statements of Frazier should have been excluded and 
. | 
admission of the same as evidence constituted harmful error with 


| 
respect to Defendant Bryson. 


B. PRESENTMENT OF CO-DEFENDANT 
FRAZIER TO A COMMISSIONER WAS 
UNREASONABLY DELAYED BY FURTHER 
INTERROGATION AFTER BOOKING | 


The facts in the case at bar are analogous to those of 
52/ ! 
Spriggs v. United States— 
| 
5 11/2983 73 02S MATE SSAISMCe. 1758) 120 ede 2a ON7, : 
52/ 118U.S. App. D.C. 248, 335 F. 2d 283, (D.C. Cir., 1964). 


where the defendant was arrested, booked, 


i = 


and then taken to a detective's office for so-called processing in 


order to fill out certain necessary forms. While completing these 


forms, Spriggs confessed to the crime in question and, in relation to 


that confession, this Court stated: 


"To enlarge the time consumed in the usual 
booking process by the filling out of a number 

of forms prior to taking the prisoner to a 
magistrate, and to contend that the time was 
thus consumed is not 'unnecessary delay' 

and therefore available for secret interrogation 
to elicit a confession is to ask the court to erode 
the McNabb-Mallory rule. If these forms are to 
be filled out prior to the prisoner's appearance 
before a magistrate, which may well be, it does 
not follow that a self incriminating statement 
elicited by the police in interrogation during the 
process is admissible” 335 F. 2d at 285-286. 


In reaching the decision in Spriggs v. United States, supra, 


this Court quoted from the Supreme Court's decision in Mallory to | 


point up the condemmed practice of booking an individual at the 


precinct and then taking that individual to headquarters as, for 


instance, the Robbery Squad at headquarters, for further processing 


and interrogation before taking the suspect to a magistrate: 


"The arrested person may, of course, be 'booked' 
by the police. But he is not to be taken to police 
headquarters in order to carry out a process of 
{nquiry that lends itself, even if not so designed, 
to eliciting damaging statements to support... 
his guilt." 354 U.S. at 454 


= rh = 
The key phrase in Rule 5 (a) of the Federal Rules of 

Criminal Procedure is "without unnecessary delay". This Court in 

Spriggs Vv. United States, supra, has clearly comes a delay 


| 
effected by further questioning and processing after booking as an 


unnecessary delay and has refused to admit incriminating statements 


or confessions which are elicited from the defendant during such 
| 
unnecessary delay. 23/ | 


As indicated by this Court in Naples v. United States4/, 


| 
the arresting officer should, if knowledgeable that there is probable 


cause for the arrest, book a suspect and take him directly before a 

| 

| 
Commissioner. Clearly the arresting officers in the case at bar were 


so knowledgeable as they were aware that a warrant for Frazier's 


arrest had issued. | 


The case at bar is perhaps even more analogous to the 
| 
00 3 
factual pattern in Coleman v. United Stateso=! where détectives from 
| 
headquarters were employed to interrogate a suspect before his 


presentment to a Commissioner in order to clear up a number of 


"open" crimes. As here, the interrogation was conducted under the 


53/ Alston v. United States, 121 U.S. App. D.C. 66, 348 F. 2d 72 
ae (D.C. Cir., 1965) This court found five minutes to be an 
unnecessary delay where, as here, the delay was|used to 
solicit incriminatory testimony. See also Greenwell v. United 
‘States, 119 U.S. App. D.C. 43, 336 F. 2d 962 ee C. Cir., 1964). 
54/ 382 F. 24 465 (D.C. Cir., 1967) 
55/ #22115. S-: App Dac. ode nonnnkien 20s Oona aes Cir., 1963) 
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pretense of completing a "line-up shect". There, as here, a 
Commissioner could have been obtained before the interrogation 
but was not. 

This Court reversed in part in Coleman v. United 
States, supra, recognizing the principle that once the police had 
sufficient evidence against a suspect, the proceedings change from 
investigatory to accusatory and the suspect must be taken directly 
toa Commissioner. Here, as in Coleman, the questioning continued 
beyond that point. Here, the eyewitness Henetication of Frazier 
which formed the basis of the warrant itself converted the proceedings 
to accusatory. All questioning at headquarters was, therefore, 
conducted during a period of unnecessary delay. 

Co-defendant Frazier was arrested on a warrant sworn 
out in relation to another robbery. This warrant apparently being 
supported both by.an eyewitness identification and by statements of 
an informant. Co-defendant Frazier was arrested at approximately 
4:15 pm and was booked at the 13th Precinct at approximately 4:30 and 
interrogated ati) At this point, the co-defendant Frazier should have 
been taken before a magistrate. Instead, he was unnecessarily delayed 
by being transferred to the Robbery Squad at police headquarters where 


56/ Transcript; p. 91: 
97/ Bryson Transcript, 21,427, p. 24. 


ae 
he arrived at approximately 5:20 pm. At this time Frazier had not 
as yet incriminated himself with respect to the case at bar. At 
5:30, approximately 1 hour and 15 minutes after his arrest, Sergeant 
Keahon commenced a so-called processing of the co-ddfendant Frazier 
which included not only a completion of various forms but also questions 
directed to the co-defendant Frazier in an effort to elicit from him 
incriminating statements. In response to this Seen nic questioning, 


Frazier finally incriminated himself. 


ARGUMENT V ! 


THE IN-COURT AND CONFRONTATION | 
IDENTIFICATIONS OF APPELLANT WERE 
TilE FRUIT OF THE ILLEGALLY OBTAINED 
CONFESSION OF THE CO-DEFENDANT AND 
THEREFORE ARE NOT ADMISSIBLE AGAINST APPELLANT 


Clearly, the presentation of the picture of appellant and 


the confrontations between the appellant and the witnesses would not have 


| 
i 


occurred but for the illegally obtained confession of the! co-defendant. 


The government violated a citizen's constitutional rights and the fruit 
| 

of that violation was the identifications of appellant by the witnesses. 

The police did not arrive at this identification evidence through an 


| 
independent source. 
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nx fare. Ae ete oe MG a ees S.Ct Sie 


such identification testimony is inadmissible: 


"Thus, it is apparent that the identification of 
Williams by Mrs. Thomas was an indirect 
product of the illegal search and not a product 
of the independent activity of the postal 
» inspectors. Wong S5un v. United States, 
371 U.S. 471, 83'S. Ct. 407, 9 L. Ed. 2d 
441 (1963); Silverthorne Lumber Co. v. 
United States, 251 U.S. 385, 40S. Ct. 
182 (1920). As such, Mrs. Thomas' 
2 testimony linking Williams to the offense 
charged is inadmissible." at p. 51. 


- As noted by we Court in Williams v. United States, 


7 supra, "...theinexus between an illegal search and challenged evidence 


is one of sommon sense, ... ." 


The connection in the case at bar is obvious and the road 


between is not only straight but short. Therefore, this would not 


A 


ah Un. % 

58/ 382 F. 2d. 48 (Br-e—Giw., 1967) Sze also Bynum v. United 
States, 104 U.S. App. D.C. 368, 262 F. 2d. 465 (D.C. Cir., 
1958) where this Court excluded fingerprint evidence and 
Gatlin v. United States, 117 U.S. App. D.C. 123, 326 F. 2d. 
666 (D.C: Cir., 1963) where this Court stated: "In order 
to avoid another possible reversal here, it should be noted 
that, since the defendants were identified at a lineup after 
their illegal arrests and during a period of unnecessary delay, 
the teaching of Bynum v. United States, supra Note 12, is 
equally applicable to this case, notwithstanding that the 
Government brought this fact to the attention of the jury in two 
steps rather than one." 326 F. 2d at 673. 


5 Sim 


seem to require lengthy discussion. | 


Of course, there is a distinction between the above 
cases and that at bar which involves the issue of "standing". Can 
the police "rubber hose" a confession from one and use all the 
fruit of that rubber hosing against another? It doesn't seem that our 
society would either condone such brutality or employ the fruits of 
such an activity. ! 

This Court, in a multitude of cases, has BG as to 


co-defendants where another defendant's constitutional rights were 


violated on the basis that that violation resulted in prejudice to the 


other co-defendants»"{t's beyond question that appellant was 


prejudiced by the violation of Frazier's rights. 


59/ Hair v. United States, 110 U.S. App. D.C. 153, 289 F. 2d. 894 
oie pasa Cae Cire aROG IE 
Nelson v. United States, 93 U.S. Appe Dans: 208 F. 2a. 505, 
(D. C. Cir., 1953). 
Jones v. United States, 119 U.S. App. D.C. 284, 243 F. 2d. 863, 
(DECS Cin esteem | 
Schoeneman v. United States, 115 U.S. App. D.C.| 110, 317 F. 2d. 
173:C DSCC 6 S)e 
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CONCLUSION 
Appellant prays that this Court reverse his conviction 
and remand with instruction to dismiss the indictment, or, in the 
alternative, to reverse and remand for a new trial and appropriate 


hearings. 
Respectfully submitted, 


enneth E. Se 


Attorney for ee 
(Appointed by this Court 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing 
Brief has been personally served at the Office of the United 
States Attorney, United States District Courthouse, Washington, 


D. C., this 21st day of March, 1968. 


Cet on LT, 
Kenneth E. Payne ——=<—_ 
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26, 104, 105, 158, 159. 
160, 161, 162, 249. 


34, 132-139, 161, 209, 
211,212, 215. 


203,204, 236, 243. 


"APPENDIX" 
B 
The pages of the Transcript were specifically relied upon in the Brief. 
Pager Noss 1sS5) 0 Oop O On Odt dO nti ee ool ation hd yO CO ili, 
S2rST,. 986, 9,90, 91 9798995 10051103); LOS, 207) 208;; 109° 


FLO. O41 1139) 140, 57 SOULS Te TES L690 270" 166. On 1195: 
194, 197, 207, 216, 225, 249, 274, 276, 286. 


Appellant is of the opinion that all the following pages are all pertinent 
to the issues involved to create the entire story. 


Page Nos. 25 thru 287 


In addition, the following pages from the Transcript of Bryson v. 
United States, No. 21, 437 were relied upon. 


Page Nos. 20 thru 26. 


REPLY BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 21, 427 | 


JIMMIE D, J. BRYSON, Appellant 


Vv. 


THE UNITED STATES OF AMERICA, Appellee 


Appeal from Judgment of the 
United States District Court for the District of Columbia 


i 
| 


United States Come es ras Kenneth E. Payne | 
Lor Se asc Ned Aton 1000 Connecticut Avemue, N. W. 


FILED MAY 2.0 1968 Washington, D. C. 20036 
er. Counsel for Appellant 
aitkan Keuelaous (Appointed by this Court) 
May 15; he CLERX 


AUTHORITIES 


Cases Page 
-. Green v. United States, 376 U.S. 149 
Y BEES AS AtD CONS SIGN CEO LON LOO Sy rooni cl vo medicilonielchic lethetheite: \e 5 
> Hannonitv-nOnitediotates, 199ml. ncn Sol le) iallielieciiiclic fel iellichielielielieme:s 4 
(3rd Cir., 1938) 
¥ International Brotherhood of Boilermakers, Etc. 
v. 
; NakoRab., LL t1UaS. Apps DaCoisi2, 
SIGER FRCS CoC Con Cir lOO) a eons oi cui tai oaicn el eatebic 6 
“ Maloryiv. UnitediStates, isuprai) <5 - - 2 tice oc wo owe 9050 
McDonald v. United States, 335 U.S. 451 
P SHESEASTESSIG ISIC HET CHOSS iis teste eee eee Ny a ee nears 3 
~ McNabb v. United States, 318 U.S. 332 
SABE Ga SEMIS SISSCRHGCOSiCESES) eee ieee eticiled chico tatoo 
» Mirandaiv. sunitedistates sSUupral 1) tielcl lel ellieiio iets cilicilctielioiiel lent eto 


Neild v. District of Columbia, 71 U.S. App. D.C. 306 


ed EPO pode 46H BAC MCirsal 940) ie aoiten i oes 6 
Smith v. United States, 117 U.S. App. D.c. 1 
S24uk NeaIS TOC DAC ai Cir NL 9G Se ee ee eS cictlcltclie 2 

~ Thompson v. Utah, 170 U.S. 343 

- 42 L.Ed. 1061, 18 S.Ct. 632 (1898) cMeteiodetloliclichie Hictieliolie 7 
United States v. Taylor, 374 F. 2d 753 
ith Cire bh O6. 7) ie eae acu Ried a ean icdio ene mcia: wiiicliellte 4 
Vito v. Vito, 106 U.S. App. D.C. 326,272 F 2d 
Uae (On (Otten TEE) AAA RR A ak ae RRR ARR RA Ron 6 
Wiiitiams v1 United States Supra yn rel alaiotlsije aol iaileiiel telco > 2 


' Watts v. Indiana , 308 U.S. 49 
93: EaEd> IS0P69'S2 Ct.) 1347 (1949)- ciieiietetietet otis 9 


¢ ~ 


STATEMENT OF FACT 


In its Brief, the Government admitted error based on the 


| 1 / 


admission of that portion of Frazier's confession which implicated another. — 
Bryson's request for a reversal and remand fora new trial was not 


opposed. 2/ Those issues, however, raised by appellant Bryson, related 
to the validity of the in-court identifications of Bryson by the witnesses 


3/ 


Reznick and Simpson, were only briefly treated by the Government. — 


The 
identification issues are generally as follows. 

1. The in-court identifications of appellant Bryson by the 
witnesses Reznick and Simpson stemmed from the cell block confrontations 
which were grossly suggestive and conducive to irrepairable mistaken 
identification thereby denying Bryson of his constitutional right of due 
process of law. | 

2. The in-court identifications of appellant Bryson were the 


fruit of the poisonous tree grown from the illegally obtained confession of 


the co-defendant Frazier. 


1/ Brief for Appellee, pp. 10, Tt 
2/ Brief for Appellee, p. 11. 
3/ Brief for Appellee, p, 11, fn 12. 


v 
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ARGUMENT 


THE IN-COURT IDENTIFICATIONS OF APPELLANT 
BRYSON WERE THE FRUIT OF THE 
ILLEGALLY OBTAINED FRAZIER 

CONFESSION AND SHOULD THEREFORE BE EXCLUDED 


Clearly, but for the illegally obtained confession of the co-defend: nt 
Frazier, the eyewitnesses Simpson and Reznick would not have identified 
Bryson, in court or elsewhere. Chief Judge Bazelon, recognizing the 


dangers inherent in granting the police or government the benefits of 
4/ 
their violation of the "Mallory Rule", dissented in Smith v. United States, 


advocating exclusion of the testimony of an eyewitness as the fruit of a 
"Mallory" violation. The Fifth Circuit concurred with Judge Bazelon's 
reasoning in Williams v. United States, supra. 

Significantly, Chief Judge Bazelon would have reversed and excluded 
the eyewitness testimony not only as to Smith, whose illegally obtained 
statements led to the eyewitness, but as to Smith's co-defendant Bowden. 


"Not only evidence directly obtained by illegal 
detention of a suspect but also the ‘fruit’ or ‘product’ 
of information so obtained must be excluded from use 
at trial. What is a ‘fruit’ or ‘product’ must be 
determined in the light of the need to discourage 
violation of the Rule. In the present case, police 
detained appellant Smith and questioned him inter- 
mittently for forty hours before eliciting both his 
confession and substantial clues to the identity of an 
eyewitness. Since the clues thus obtained enabled the 
police to locate the witness Holman with little difficulty 
and thereafter obtain his testimony, the link between 
the illegal questioning of Smith and the testimony of 


4] ll7U.S. App. D. C.1, 324 F.2d, 879 (D. C. Cir. 1963) 


Holman was not attenuated. To admit Holman's 
testimony puts a premium on violation of Rule 5(a) 
and provides an incentive for continuing to violate it. 


I would therefore reverse Smith's conviction 
and order a new trial. Since Holman's testimony 
implicated not only Smith but his co-defendant Bowden 
as well, I would also reverse and order a new trial 
as to Bowden." 324 F.2d at 883-884. | 


| 5/ 
Similarly, the Supreme Court in Me Donald v. United States _ 


permitted one party standing to assert the violation of anothers rights 
to effect the exclusion of evidence. 


"Even though we assume, without deciding, 
that Washington, who was a guest of Mc Donald, had 
no right of privacy that was broken when the officers 
searched Mc Donald's room without a warrant, we 
think that the denial of Mc Donald's motion was error 
that was prejudicial to Washington as well. In this 
case, unlike Agnello v. United States, supra (269 US 
p 35, 70 L ed 150, 46S Ct 4, 51 ALR 409), the 
unlawfully seized materials were the basis of evidence 
used against the codefendant. If the property had been 
returned to Mc Donald, it would not have been available 
for use at the trial. We can only speculate as to whether 
other evidence which might have been used against 
Washington would have been equally Bropelive | 
93 L.Ed. at 159 


Clearly, appellant Bryson has standing to assert ee and 

| 
"Miranda" violations of Frazier's rights as these violations directly and 
substantially affected his conviction. Further this Court, in exercise of 


its powers of judicial supervision of the aston of criminal justice 


5] 335 U.S. 451, 93 L.Ed.153,69 S.Ct. “191 (1948) 


ae 


in the Federal courts should not allow the government to benefit from 
practices which violate the constitution and other laws of this country. 


TITLE Il OF PUBLIC LAW 90-226 
(81 Stat. 735-736) DOES NOT PROVIDE A BASIS 
FOR AVOIDANCE OF THE MALLORY RULE IN THE CASE AT BAR 


The government in its Brief s/ has sought to apply Title III of Public 
Law 90-226 in this case to limit the court's application of the ''Mallory 
Rule". Title III is inapplicable to the factual pattern presented herein for 
the following reasons. 

1. Title lis not retrospective. Public Law 90-226 was 
not passed into law until well after both the occurrence of the violation of 
co-defendant Frazier's rights and the District Court trial. 

2. Title III, by its own express language, applies only to 


the situation where an accused is ''... advised of and accorded his right under 


1? 


applicable law.... Frazier was not properly advised of his rights in 


accordance with the Supreme Court's decision in Miranda v. United States, 


7/ 
supra.— 


6/ Appellee's Brief, p. 15 

7/ Appellant's Brief, p. 45 The government asserts on page 12 of its 
Brief that a Miranda objection was not made in the trial court and 
that appellants are therefore precluded from relying on Miranda, 
supra in this Court. The law is clear that in criminal cases an 
appellate court can consider an error not objected to at the trial 
where constitutional rights are involved. United States v. Taylor, 

374 F 2d 753 (7th Cir, 1967); Hannon v. United States, 99 F.2d 933. 


=155— 


3. Title III was clearly intended by Congress to cover 
| 

investigatory interrogations and does not extend to further interrogations 
after proceedings have changed from investigatory into xen tomy. The 
language of Title III itself excludes therefrom interrogations occurring after 
booking for the law reads that an accused's "detention shall not be recorded 
as an arrest in any official record". The detention referred to in Title III 
is thusly defined as that detention before booking. Frazier was arrested 
on a warrant sappentes by an eyewitness identification and was booked 
shortly after his arrival at the 13th Precinct. Clearly, the proceedings 
changed from investigatory to accusatory before obtainment of the confession. 

4. Title III is unconstitutional as it violates ones right to 
due process of law, and ones right against self-incrimination. 

Title III of Public Law 90-226 is clearly effective as of its date 
of passage. Congress did not manifest any intention that Title Ill was to be 
retroactive. Congress having remained silent on the issue of retroactivity, 
the law must be interpreted as addressed to the future. As stated by the 
United States Supreme Court in Greene v. United States: 78/ 

"As the Court said in Union Pac. : R. 
Co. v Laramie Stock Yards Co. 231 US 190, | 
199, 58 L ed 179, 182, 34S Ct101. ' the first 
rule of construction is that legislation must be 
considered as addressed to the future, -not to the 


past... [and] a retrospective operation 


| 
| 
i 
| 
| 


Ya/ 376 US 149, 11 L.Ed. 2d 576, 84S.Ct. 615 (1964) 
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will not be given to a statute which interferes 
with antecedent rights . . . unless such be 
"the unequivocal and inflexible import of the 
terms, and the manifest intention of the 
legislature."'' " 11 L.ed at 585. 


Similarly, this Court in International Brotherhood of Boilermakers, 
| 8 / 
Iron Ship Builders, Blacksmiths, Forgers and Helpers v. N. L. R. B., 


stated; 


! "It is settled law that statutes are not 
toi\be applied retroactively 'unless the words used 
are so clear, strong and imperative that no other 
meaning can be annexed to them or unless the = 
intention of the legislature cannot be otherwise 
satisfied’. United States Fidelity & Guaranty Co. 
v. United States for use & benefit Of Struthers 
Wells Co., 209 U.S. 306, 314, 28 S.Ct. 537, 
539, 52 L.Ed. 804 (1908). There is no such 
language or clearly manifested intent here." 316 F.2d at 375. 


Further, Title III is not as the government asserts merely a rule of 
procedure or evidence which in some instances could, if the Congress so 
intended, be applied retroactively. Rule 5(a) of the Federal Rules of 
Criminal Procedure as interpreted by the Courts, sets forth a vested, 
substantive right of an accused to be presented to a judicial officer 
without unreasonable delay. That vested right is enforced by an 
exclusionary rule of evidence which prohibits use of confessions extracted 
during an unreasonable delay. 

8/ 114 U.S. App. D. C. 372, 316 F.2d, 373 (D.C. Cir. 1963) See also: Neild 
v. District of Columbia, 71U.S. App. D.C.306,110 F.2d 246, 253 (D.C. 


Cir.1940), Vito v. Vito, 106 U.S. App. D. C. 326,272 F.2d 555 (D.C. 
Cir. 1959) 


- 
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In addition and contrary to the broad and erroneous generalities 
9/ | 
stated by the government intheir Brief, statutes setting forth rules 


of evidence are not necessarily capable of retroactive application within 
| 
the interpretation of the ex post facto clause of the constitution. Summar- 


izing the coverage of the ex post facto clause of the constitution, the 
lof : 
Supreme Court stated; | 


"It is not necessary to review the 
numerous cases in which the courts have | 
determined whether particular statutes come 
within the constitutional prohibition of ex post 
facto laws. It is sufficient now to say that a 
statute belongs to that class which by its | 
necessary operation and 'in its relation to the 
offense, or its consequences, alters the | 
Situation of the accused to his disadvantage’. 
United States v. Hall, 2 Wash. C. C. 366; Kring 
v. Missouri, 107 U.S. 221, 228 [27:506, 509]; 
Medley, Petitioner, 134 U.S. 160, 171 [33: :835, 
840].'"' 42 L. Ed at 1067. | 


In addition, it is stated in Mallory v. United States supra that the 
rule enunciated therein provides "a constraint laid upon the police” 354 
U. S. at 456. If the police are to be retained within reasonable bounds, 
they must be made to adhere strictly to the law as construed by the Court. 
A subsequent change in the law should in no way exonerate a previous 
violation of the law by the police. | 


9] Appellee's Brief, p. 17. 


10 / Thompson v. State of-Utah,170 U.S. 343, 42 L.Ed. 1081, 18 S.Ct. 632 (1898) 
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TITLE ID IS UNCONSTITUTIONAL 


_ Consistently, the courts have recognized the value of early 
presentation of an accused to a judicial officer. By such a presentment, 
we may, with certainty, be assured that an accused is properly and fully 
appraised of his constitutional rights not only by a rote recitation of 
those rights but an explanation of those rights in an atmosphere and manner 
conducive to a clear understanding of those rights. Similarly, the courts 


have recognized the dangers inherent in secret interrogation which provide 


an opportunity to obtain confessions by various methods of physical and 


mental coercion. Presentment without unnecessary delay has thus become 
a part of our "scheme of ordered liberty”. 

The underpinnings of constitutional rights in the Supreme Court's 
decisions in Mallory, supra and McNabb v. United States ay) are evident 
from a reading of Miranda, supra. Equating the considerations of the 
Fifth Amendment to those of Rule 5(a) of the Federal Rules of Criminal 
Procedure, the Court stated: 


"Because of the adoption by Congress of 

' Rule 5(a) of the Federal Rules of Criminal Procedure, 
and this Court's effectuation of that Rule in McNabb 
v United States, 318 US 332, 87 L ed 819, 63S Ct 608 
(1943), and Mallory v United States, 354 US 449, 1 
L ed 2d 1479, 77S Ct 1356 (1957), we have had little 
occasion in the past quarter century to reach the 
constitutional issues in dealing with federal interro- 
gations. These supervisory rules, requiring 
production of an arrested person before a commissioner 


- 


11/ 318U.S. 332, 87 L ed 819, 63S Ct. 608 (1943). _ 


~ . == 


'without unnecessary delay' and excluding evidence 

obtained in default of that statutory obligation, were 

nonetheless responsive to the same considerations 
ei of Fifth Amendment policy that unavoidably face us 

now as to the States. In McNabb, 318 US, at 343-344, 

87 L ed at 825, 826, and in Mallory, 354 US, at 455- 
, 456, 1 L ed 2d at 1483, 1484, we recognized both the 
dangers of interrogation and the appropriateness of 
prophylaxis stemming from the very fact of 
interrogation itself.'' 16 L.ed 2d at 717. 


d Justice Frankfurter, the author of the decision in both Mallory and 
| 
f McNabb, depicts "protracted, systematic and SRSCA ELE interrogation 


as subversive to our system while noting that "the right to soe 
12 / 
$ 
“hearing before a magistrate is characteristic of our system". 


y "To turn the detention of an accused into a 
process of wrenching from him evidence which could 
not be extorted in open court with all its safeguards, is 
so grave an abuse of the power of arrest as to offerd 
the precedural standards of due process. | 


io This is so because it violates the underlying 
principle in our enforcement of the criminal law. Ours 
is the accusatorial as opposed to the inquisitorial 

! system. Such has been the characteristic of Anglo- 
American criminal justice since it freed itself from 

M . practices borrowed by the Star Chamber from the Continent 
whereby an accused was interrogated in secret for hours 

: on end. See Ploscowe, The Development of Present-Day 
sey Criminal Procedures in Europe and America, 48 Harv L 
Rev 433, 457, 458, 467-473 (1935). Under our system 


society carries the burden of proving its charge against 


¥ the accused not out of his own mouth. It must establish 

, its case, not by interrogation of the accused even under 

, judicial safeguards, but by evidence independently 
secured through skillful investigation. 'The law will 

. not suffer a prisoner to be made the deluded instrument 


of his own conviction'. 2 Hawkins, Pleas of the Crown 
c 46, §34, (8th ed, 1824). The requirement of specific 


| 


12 / Watts v. Indiana, 338 U.S. 49, 93 L.ed, 1801, 69S Ct. 1347 (1949). 
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charges, their proof beyond a resonable doubt, 

the protection of the accused from confessions 
extorted through whatever form of police pressures, 
the right to a prompt hearing before a magistrate, 
the right to assistance of counsel, to be supplied by 
government when circumstances make it necessary, 
the duty to advise an accused of his constitutional 
rights-these are all characteristics of the accusa- 
torial system and manifestations of its demands. 
Protracted, systematic and uncontrolled subjection 
of an accused to interrogation by the police for the 
purpose of eliciting disclosures or confessions is 
subversive of the accusatorial system. It is the 
inquisitorial system without its safeguards. For 
while under that system the accused is subjected to 
judicial interrogation, he is protected by the dis- 
interestedness of the judge in the presence of counsel.” 
93 L.ed at 1806-1807. 


The Supreme Court therefore, has not been silent over the years 
regarding the constitutional basis for the Mallory - McNabb Rules. 
While avoiding a direct confrontation with this issue, the Court has 
nonetheless placed prompt presentment to a magistrate within our "scheme 
of ordered liberty". Its removal therefrom is in violation of due process 


of law as well as ones right against self-incrimination. 


CONCLUSION 
Appellant prays that this Court reverse his conviction and remand 
with instruction to dismiss the indictment, or, in the Sterne: to 
reverse and remand for a new trial and appropriate hearings, the 


latter prayer being unopposed by the United States Attorney. 


Respectfully submitted, 
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